The Second Batch of Typical Cases of Guangdong Courts Involving Cross-Border Disputes in Guangdong-Hong Kong-Macao Greater Bay Area

I. Siwei Company vs. Hong Kong Lanbo Company in a Case of Dispute over Equity Transfer

——Determining the validity of the agreement on bearing the exchange rate difference of cross-border payment

(1) Basic Facts of the Case

In 2015, Hong Kong Lanbo Limited (“Lanbo Company”) signed an Equity Transfer Contract (“Contract”) with Siwei Industrial (Shenzhen) Co., Ltd.(“Siwei Company” ), which stipulates that Lanbo Company shall transfer its shares to Siwei Company at the price of RMB 19.5 million, which is converted to HKD 24.52 million at the exchange rate stipulated in the Contract. After paying part of the price for the equity transfer in RMB, Siwei Company signed the Letter of Confirmation for Payment Exchange Rate with Lanbo Company in 2016, which stipulates that the already paid equity transfer fund would be converted from RMB into HKD at the exchange rate stipulated in the Contract and then converted again into RMB at the exchange rate of the payment day. The difference between the amount already paid and the payables would be deemed as exchange rate difference and paid by Siwei Company separately to Lanbo Company. Siwei Company filed a suit claiming that Lanbo Company shall continue to perform the Contract and bear the liability for breach of the Contract. Lanbo Company filed a counterclaim requiring that Siwei Company shall pay the outstanding equity transfer fund, the exchange rate difference and the interest accrued.
(2) Results of the Judgment
In its first-instance hearing, Dongguan Intermediate People’s Court1 held that: the Contract and the Letter of Confirmation for Payment Exchange Rate represent the true intention of the parties thereto and the stipulations about the bearing of exchange rate difference agreed by both parties are legal and valid.The parties shall continue to perform the Contract. Siwei Company failed to provide evidence to prove that Lanbo Company committed any breach of the Contract. Therefore, the court made a judgment to dismiss the claims of Siwei Company and ordered it to pay to Lanbo Company the outstanding equity transfer fund, the exchange rate difference and the interest accrued. The second-instance judgment of the High People’s Court of Guangdong Province affirmed the original judgment.
(3) Typical Significance

The people’s courts confirmed the legal validity of the stipulations agreed by both parties about the bearing of the exchange rate difference of cross-border payment for the sake of convenience. The parties agreed to bear legal liability for the commercial risks resulting from exchange rate fluctuations.

II. Xinyu Company vs. ICE Company etc. in a Case of Dispute Over a Contract of Hired Work
——Identifying the subject qualification of the Hong Kong Company after dissolution
(1) Basic Facts of the Case

In 2015, the Hong Kong enterprise ICE-ZONE LIMITED(“ICE Company”)signed a contract with Guangzhou Xinyu Dress Co., Ltd.(“Xinyu Company”), which stipulated that the former shall purchase clothes from the latter with a payment of RMB 492,000. The mainland resident Chen *xiang signed the contract in the capacity of the manager of the Guangzhou Office of ICE Company. Xinyu Company initiated legal proceedings on the ground that ICE Company failed to make full payment and claimed that Chen *xiang shall pay the arrears of RMB 399,000 and interest and ICE Company shall bear joint and several liability for the liquidation thereof.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Yuexiu District, Guangzhou held that: ICE Company had established a buyer-seller relationship in a contract with Xinyu Company. Chen *xiang signed the contract as an employee representative of ICE Company and he himself was not a party to the contract. Therefore, the court made a judgment that ICE Company shall pay the principal and interest of the arrears to Xinyu Company and the other claims of Xinyu Company were rejected. In its second-instance hearing, Guangzhou Intermediate People’s Court made additional investigation and found out that ICE Company was dissolved at Hong Kong Company Registry in 2017. According to the Hong Kong laws, a dissolved company can no longer carry out activities or assume civil liability in the name of the original company and no longer has the qualification of subject, but it can claim its rights separately after restoring its registration. Therefore, the court ruled to cancel part of the first-instance judgment about ICE Company’s assumption of liability and dismissed the action by Xinyu Company against ICE Company

(3) Typical Significance

The people’s court applied Hong Kong laws to identify the subject qualification of a dissolved Hong Kong company and made it clear that the legal bodies of Hong Kong enterprises would no longer bear joint and several liability after they exit market.

III. Huasen Company vs. Yinyan Company in a Case of Dispute Over Shareholders’ Right to Know
——Applying the laws of Hong Kong to determine the true intention of a Hong Kong Company

(1) Basic Facts of the Case

The mainland residents Huang *qiao and Huang *xia are the shareholders of Huasen Investment Limited (“Huasen Company”), a Hong Kong enterprise. Each of them holds 5000 shares of Huasen Company and they are both directors of the company. Huasen Company set up a subsidiary named Guangdong Yinyan Housing Development Company (“Yinyan Company) in the mainland. In 2019, Huang *qiao filed a suit on behalf of Huasen Company in the capacity of its shareholder and director and required to access the financial statements and the minutes of shareholders’ meetings by exercising the shareholders’ right to know. After the court accepted the case, Huang *xia applied for withdrawal of suit on behalf of Huasen Company in the capacity of its shareholder and director.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Nansha Area of Guangdong Free Trade Zone held that: Huasen Company is a Hong Kong enterprise and Hong Kong laws shall be applied to matters such as its capacity for civil rights, capacity for civil conduct, shareholders’ rights and obligations; Huang *qiao filed this suit on the ground that he can represent Huasen Company, but he failed to provide evidences such as board resolutions of Huasen Company or the minutes of its shareholders’ meetings to prove that Huasen Company indeed has the true intention of initiating legal proceedings. Therefore, the court ruled to dismiss the action of Huasen Company.
(3) Typical Significance

The people’s court applied Hong Kong laws to examine whether the conduct of duties of the shareholders and/or directors of Hong Kong company can represent the will of the company’s legal person and specified that the company shall decide to claim rights through shareholders’ meetings and board resolutions before filing a suit, thus guiding the company in standardizing its internal governance.

IV. Chen *gui vs. Qingshang Company in a Case of Dispute Over Company Resolutions
——Requesting to implement the recognition of the litigation subject qualification of company resolutions
(1) Basic Facts of the Case

Fuli Hong Kong Limited (“Fuli HK Company”) is the sole shareholder of Qingshang Chemical (Foshan) Co., Ltd.(“Qingshang Company”). Fuli HK Company made a resolution that the legal representative of Qingshang Company Chen *ci was replaced by Chen *gui. After the resolution made at shareholders’ meeting, Qingshang Company did not go through the formalities for the change of the legal representative. Chen *gui filed a suit to accuse Qingshang Company and Chen *ci of failing to implement the resolution and separately engraving a corporate seal and required the court to order Qingshang Company and Chen *ci to go through the formalities for the change of legal representative and confirm that the newly engraved corporate seal is invalid.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Sanshui District, Foshan held that: the way how the BOD of Qingshang Company implement the resolutions made at its shareholders’ meetings and how to urge the BOD to implement the resolutions belong to internal management of the company. A she is not a shareholder, director or supervisor of Qingshang Company, Chen *gui has no right to file a suit claiming Qingshang Company to implement the resolutions of shareholders’ meetings. Therefore, the court dismissed the action by Chen *gui. In its second-instance hearing, Foshan Intermediate People’s Court affirmed the first-instance ruling.
(3) Typical Significance

The people’s courts made law-based investigation into whether the plaintiff has the qualification of litigation subject to request the implementation of company resolutions, thereby protecting the management right enjoyed by shareholders, directors and supervisors in relation to cross-border establishment.

V. Wang *ling vs.Yuexiang Company in a Case of Dispute Over Equity
——Supporting cross-border investors to register equity changes
(1) Basic Facts of the Case

The mainland residents Wang *ling and Zhang *hua are both shareholders of Guangzhou Yuexiang Real Estate Development Co., Ltd.(“Yuexiang Company”). Within the operation period of Yuexiang Company, Wang *ling obtained the status of Hong Kong resident. In 2011, Wang *ling filed a suit involving dispute over equity transfer and required to transfer the shares of Zhang *hua to him. The effective judgment by a people’s court confirmed that Wang *ling had already purchased the shares registered under the name of Zhang *hua and Wang *ling was the actual capital contributor of the shares of Yuexiang Company under the name of Zhang *hua. In 2015, Wang *ling initiated legal proceedings on the ground of equity merger and acquisition and requested the court to order that Yuexiang Company and Zhang *hua shall assist him in registering under his name the shares of Zhang *hua which has been transferred to him.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Yuexiu District, Guangzhou held that: Wang *ling bought the shares of the mainland enterprise after obtaining the status of Hong Kong resident.Without the approval of the competent commerce authority, the precondition for the registration of equity change is unavailable. Therefore, the court made a judgment to dismiss the claims of Wang *ling. In its second-instance hearing, Guangzhou Intermediate People’s Court held that, in accordance with the Interim Measures for Record Management of the Establishment and Change of Foreign-Invested Enterprises (Amended), the change from a non-foreign-invested enterprise to a foreign-invested enterprise not involving the special management measures for access under national regulations shall be under record management, and there is no need to fulfill the formalities for approval. Therefore, the court rescinded the first-instance judgment and ordered Yuexiang Company and Zhang *hua to assist in fulfilling the formalities for the registration of equity change.
(3) Typical Significance

The court supported cross-border investors in the registration of equity change according to the national system of foreign investment, thus safeguarding the legitimate rights and interests of the investors in a lawful and timely manner.

VI. OOCL vs. Henan Livestock Product Company in a Case of Dispute Over a Maritime Transportation Contract
——Identifying the bearing of expenses caused by returning the illegally imported goods
(1) Basic Facts of the Case

Henan Provincial Livestock Products Import & Export Co., Ltd.(“Henan Company”) is the recipient of the goods shipped by the Hong Kong enterprise Orient Overseas Container Line Ltd.(“OOCL”). The goods were loaded at Bandar Abbas, Iran and transported to Shekou Port, Shenzhen. After going through the formalities for the exchange of delivery order, Henan Company claimed to collection of the goods in the capacity of the owner and handled the formalities for declaration of the import of the goods. The name of the goods declared by Henan Company is artificial graphite materials. After making examination, the customs concluded that the goods were the recovered broken or scrapped pieces of non-graphite carbon products, which are the solid wastes prohibited from import by China and different from the declared goods. In 2018, the customs issued a written notice to order Henan Company and OOCL to return the goods. After arranging a ship to carry the goods back to Bandar Abbas, Iran, OOCL filed a suit to require Henan Company to pay the costs incurred by the return of the goods and costs for storing the goods for a while at Shekou Port.
(2) Results of the Judgment
In its first-instance hearing, Guangzhou Maritime Court (“GMC”)held that: As Henan Company and OOCL signed a maritime transportation contract, the former shall actively perform its obligation of picking up the goods as the consignee. Because the goods were identified as solid wastes imported illegally, the costs arising from the return and storage thereof shall fall upon Henan Company. As Henan Company did not fulfill the obligation of returning the goods, OOCL fulfilled the obligation on behalf of Henan Company and shall have the right to require Henan Company to pay corresponding costs. Therefore, GMC judged that Henan Company shall pay the expense for the return of goods and storage charge to OOCL.
(3) Typical Significance

According to the principle of fault, GMC identified the bearing of the costs incurred by the return of the solid wastes imported illegally, maintained according to law the order of cross-border cargo transportation and customs supervision of import and export, and clarified enterprises’ responsibility for protecting the ecological environment.

VII. Senke Company vs. Cao in a Case of Dispute Over Copyright Ownership and Infringement
——Accepting the evidence of reputation in settling copyright dispute involving Hong Kong
(1) Basic Facts of the Case

The Hong Kong enterprise Senke Product Co., Ltd.( “Senke Company”) is the copyright holder of the artworks of “B. Duck” series. The images of its yellow ducklings, e.g. “[image: image1.png]
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”, have been used widely in all types of commodities and services including articles for daily life and office supplies. In 2017, Senke Company found that the mainland resident Cao was selling mobile phone shells with the above yellow duckling images in his Taobao online shop. Senke Company took Cao to court on the ground that he had damaged the brand reputation through unauthorized sales of products bearing its works and requested the court to order Cao to stop his act of infringement and compensate for the economic losses and reasonable expenses.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Futian District, Shenzhen held that: The involved artworks were awarded with the title of “A famous Brand in Hong Kong” in 2014 and the title of “An Excellent Brand in Hong Kong” in 2016.The brand and design were reported by CCTV Network in the program of Xiangjiang Stories. Cao infringed upon the right of communication and the right of distribution through information network in the copyright of Senke Company by selling the commodities that use the artworks without the permission of Senke Company, thus enabling the public to obtain the artworks at the time and in the place selected personally. Therefore, the court judged that Cao shall stop his act of infringement immediately and compensate for the economic losses and reasonable costs caused to Senke Company.
(3) Typical Significance

The people’s court examined and accepted according to law the relevant evidences provided by the copyright owner to prove the reputation of its artworks and strictly protected the copyright of a well-known brand of Hong Kong including the rights of communication and distribution through network.

VIII. Hengli Company vs.JBS Company in a Case of Dispute Over Infringement of Trademark Right and Unfair Competition
——Applying discretionary compensation to protect the trademark right of a Hong Kong enterprise

(1) Basic Facts of the Case

Hengli International Garments(HK) Limited.(“Hengli Company”) registered No. 7567526 trademark of Orange Flower and the image, which is approved to be used on the clothes, pants and coats of the 25th category. Hengli Company found that JBS Trading (Shanghai) Co., Ltd.(“JBS Company”) and the Hong Kong enterprise Accommate Holdings Limited (“Accommate Company”) were using the textual logo similar to Orange Flower and the image, selling the clothes that infringe its trademark right, and making false publicity on the website they operate jointly. Hengli Company filed a suit against JBS Company and Accommate Company for the infringement of its trademark right and unfair competition and requested the court to order JBS Company and Accommate Company to stop the infringement and pay RMB 10 million as compensation for the economic losses and reasonable costs.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Tianhe District, Guangzhou held that as the act of JBS Company and Accommate Company already constituted infringement upon trademark and unfair competition, it ordered them to jointly pay RMB 9.98 million to Hengli Company as compensation for the economic losses and reasonable costs. In its second-instance hearing, Guangzhou Intellectual Property Court held that it was difficult to determine the profits obtained by JBS Company and Accommate Company from the infringement and the losses suffered by Hengli Company. It made a judgment to dismiss the appeal and affirmed the original judgment on the basis of the comprehensive consideration to the actual conditions, including the source sales infringement, false publicity and intentional infringement of JBS Company and Accommate Company, the high profits that can be obtained from the illegal sales, the serious damage to the goodwill of Hengli Company, their refusal to disclose evidences and continued infringement during the lawsuit.
(3) Typical Significance

The people’s courts gave comprehensive considerations to factors including the rate of contributions to commodity price and infringement details, applied discretionary compensation method to this case, supported the claims of the right holder and determined the amount of compensation for the infringement of the intellectual property right according to the circumstance.

IX. Zhongshan Juxiangyuan Company vs. Macao Juxiangyuan Company in a Case of Dispute over Infringement upon Trademark Right and Unfair Competition
——Reasonably identifying the scope of the ownership of a well-known trademark of mainland and Macao enterprises
(1) Basic Facts of the Case

Zhongshan Juxiangyuan Foodstuff Co., Ltd.(“Zhongshan Juxiangyuan Company”) registered 14 trademarks including “[image: image4.png]
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” appeared in the pictures of a program aired on the news channel of a mainland TV station entrusted by Macao Juxiangyuan Limited (“Macao Juxiangyuan Company”) and the Macao resident Huang Yongchang, and the host had said “Macao Juxiangyuan” in the program for several times. Zhongshan Juxiangyuan Company initiated legal proceedings on the ground that the above acts infringed upon its trademark right and constituted unfair competition, and requested the court to order Macao Juxiangyuan Company, Huang Yongchang and the TV station to stop the infringement and pay RMB 500,000 as compensation for its economic losses and reasonable costs.
(2) Results of the Judgment
In its first-instance hearing, Zhongshan No. 1 People’s Court held that: the 14 trademarks registered by Zhongshan Juxiangyuan Company have been publicized and used for years and enjoy a fairly high reputation. The act of Macao Juxiangyuan Company and Huang Yongchang constituted trademark infringement and the act of the TV station broadcasting the ad accused of infringement in its TV program constituted assistance with the infringement. However, the brand awareness and reputation of “Juxiang” and “Juxiangyuan”have long-running historical reasons. Both Zhongshan Juxiangyuan Company and Macao Juxiangyuan Company have made certain contributions to the formation of the brand reputation. That Macao Juxiangyuan Company used the name of “Macao Juxiangyuan Bakers” in the ad complies with the regulation, which will not make relevant consumers confused or taking them mistakenly. Therefore, the court held that the act of Macao Juxiangyuan Company does not constitute unfair competition and made a judgment that Macao Juxiangyuan Company, Huang Yongchang and the TV station shall jointly pay RMB 100,000 to Zhongshan Juxiangyuan Company as compensation for its economic losses and reasonable costs. In its second-instance hearing, Zhongshan Intermediate People’s Court held that the TV station had examined the information of Macao Juxiangyuan Company including subject status, name and trademark and their use situation according to regulations, which shall be deemed as having fulfilled its obligation of reasonable examination. The TV station had promptly removed the program involving infringement in time. Therefore, the court changed the original judgment and ruled that the TV station does not constitute assistance with infringement in this case.
(3) Typical Significance

The people’s courts confirmed that the Macao enterprise constituted trademark infringement according to mainland laws but did not constitute unfair competition as taking into account the history behind the formation of the brand and its goodwill as well as the status quo.

X. Wu *qing vs. Smech Company in a Case of Dispute Over the Remuneration for Service Inventors
——Supporting the economic rights and interests of service inventors of cross-border enterprises
(1) Basic Facts of the Case

The mainland resident Wu *qing have worked for Smech (Guangzhou) Industrial Co., Ltd.(“Smech Company”) since 1999. In this period, he completed the service invention of “anti-locking plug-in lock for storm door”. The Hong Kong enterprise Betteli Limited (“Betteli Company”) is an affiliated company of Smech Company. In December 2003, Betteli Company applied for an invention patent in the United States for the above service invention completed by Wu *qing and was granted a patent in 2007. Betteli Company applied the patented technology to massive manufacturing of products in mainland China through Smech Company and exported to the United States for sale. Wu *qing filed a suit on the ground that the service inventor has the right to get remuneration and requested the court to order Smech Company and Betteli Company to pay the remuneration of USD 430,000 to him.
(2) Results of the Judgment
In its first-instance hearing, Guangzhou Intellectual Property Court held that: as Wu *qing completed the invention within China, it was obviously unfair to the inventor and connived at the employer’s act of making profits actually but avoiding to pay the remuneration to the inventor if deciding that the provisions of Chinese law about the service inventor’s right to get remuneration are inapplicable to this case on the ground that the patent is granted in American. Therefore, the court ordered Smech Company to pay RMB 300,000 to Wu *qing as remuneration for service invention. In its second-instance hearing, the Higher People’s Court of Guangdong Province dismissed the appeal and affirmed the original judgment.
(3) Typical Significance

The court invalidated the mainland enterprise’s act of making improper use of its affiliated company in applying for patent abroad so as to dodge the mandatory provisions of Chinese laws, thus fully protecting the legitimate rights and interests of the service inventor.

XI. Flextronics Company vs. Sun *tian in a Case of Labor Dispute
——Confirming the responsibility of a mainland enterprise for illegal dismissal of a Hong Kong employee
(1) Basic Facts of the Case

The Hong Kong resident Sun *tian signed a labor contract of fixed term with Flextronics Manufacturing (Zhuhai) Co., Ltd.(“Flextronics Company”) in 2016, which stipulates that the monthly salary of Sun *tian is RMB 38,000. Within the term of the labor contract, Flextronics Company required to terminate the contract on the ground that Sun *tian violated its rules and regulations. The two parties fell into a dispute over the compensation and applied for labor arbitration. The Labor Personnel Dispute Arbitration Committee of Doumen District, Zhuhai ruled that Flextronics Company shall pay RMB 94,000 to Sun *tian as compensation for the illegal dismissal. Flextronics Company appealed against the ruling and requested the court to confirm that Flextronics Company had committed a legal act in firing Sun *tian and has no need to pay compensation for the illegal dismissal.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Hengqin New District, Zhuhai held that: to unilaterally terminate the labor contract with Sun *tian, Flextronics Company shall prove that Sun *tian indeed violated its rules and regulations, of which the provisions supporting the termination of the labor relation were legally formulated, already made public or informed Sun *tian. Now Flextronics Company failed to provide sufficient evidences to prove that Sun *tian violated its rules and regulations and refused to cooperate with the internal investigation into the violations of discipline, and failed to have enough evidences to terminate the labor contract. Therefore, the court made a judgment that Flextronics Company shall pay RMB 84,000 to Sun *tian as compensation. The second-instance judgment of Zhuhai Intermediate People’s Court dismissed the appeal and affirmed the original judgment.
(3) Typical Significance

The people’s courts confirmed according to law that the employer shall bear the burden of proof for the legality of its dismissal of a laborer and ordered the employer that terminated the labor relationship in violation of laws to pay compensation to the laborer according to law.

XII. Lin *ting vs. Zhonghao Company in a Case of Dispute Over Education & Training Contract
——Confirming that Hong Kong residents have the right to take part in mainland training
(1) Basic Facts of the Case

In September 2017, the Hong Kong resident Lin *ting bought online and offline courses about computer software occupational skill training from Guangzhou Zhonghao IT Co., Ltd.(“Zhonghao Company”). In March 2018, Zhonghao Company notified Lin *ting through “WeChat” that all the courses she bought had been changed to online teaching due to restricted allocation of machine rooms. Lin *ting filed a suit on the ground that Zhonghao Company did not provide offline courses as agreed after collecting the fee and required Zhonghao Company to refund the course fee and interest.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Nansha Area of Guangdong Free Trade Zone held that: as the business place of the defendant—Zhonghao Company and the place where the involved contract is performed are both in mainland China, it is necessary to use Chinese laws as the proper law of the case. Zhonghao Company’s failure to provide offline training courses as agreed constitutes a breach and made it impossible to reach the purpose of the involved contract, thus damaging the legitimate rights and interests of Lin *ting as a consumer. Zhonghao Company shall refund the paid course fee to Lin *ting and pay the interest. Therefore, the court ruled to support the claims of Lin *ting.
(3) Typical Significance

The people’s court decided on the proper law of the contract for cross-border education and training in accordance with the applicable law of civil legal relationship concerning foreign affairs and confirmed that the education & training service institution shall bear the liability for breach.

XIII. Lin *xuan vs. Creditors Including Qide Company in a Case of Dispute Over the Right of Rescission
——Adopting the judgment of a Hong Kong court and ascertaining the facts of the case
(1) Basic Facts of the Case

In January 2017, the Hong Kong court made an effective judgment which ordered Qide Holdings Co., Ltd.(“Qide Company”), a Hong Kong enterprise, to pay HKD 50 million and interest to the Hong Kong resident Lin *xuan. In February 2017, Lin *xuan applied to a Hong Kong court for liquidation of Qide Company. Qide Company transferred its shares in Guangdong Qide Hotel Co., Ltd. with a registered capital of USD 129 million to the Hong Kong enterprise Pengxin International Holdings Co., Ltd. (“Pengxin Company”) at the price of RMB 1 million. In April 2017, the Hong Kong court issued an order of liquidation to Qide Company. Lin *xuan filed a suit on the ground that Qide Company transferred its shares at an obviously unreasonable price and damaged the creditor’s right of Lin *xuan, and requested to cancel Qide Company's transferring the shares to Pengxin Company.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Huangpu District, Guangzhou held that: the effective judgment made by the Hong Kong court already recognized that Lin *xuan enjoys creditor’s right against Qide Company. Although Lin *xuan has not yet applied to the court for recognition and enforcement of the judgment, the creditor’s right recognized by the judgment shall be confirmed given that Qide Company fails to provide contrary evidences to overthrow the judgment or prove that the creditor’s right and debts recognized by the judgment have been cleared off. The transfer of the involved shares between Qide Company and Pengxin Company at an obviously unreasonable price violated the normal rules for business transactions and the two companies have committed the act of maliciously colluding to transfer the properties of Qide Company and damaging the rights and interests of Lin *xuan. Therefore, the court ruled to rescind the act of equity transfer. In its second-instance hearing, Guangzhou Intermediate People’s Court dismissed the appeal and affirmed the original judgment.
(3) Typical Significance

The people’s courts recognized the facts of the case on the basis of the judgment given by the Hong Kong court and confirmed that its judgment has the effect of litigation evidence.

XIV. Zou *long vs.Chen *chao in a Case of Dispute Over a Transportation Contract
——Adopting the legal opinion of a Hong Kong lawyer in ascertaining extraterritorial laws
(1) Basic Facts of the Case

“Dahui Cargo Transportation Service” is a private business registered by the Hong Kong resident Zou *long and started in 2008 to provide transportation service for Dongguan Haosen International Shipping Agent Co., Ltd.(“Haosen Company”). In 2014, Haosen Company was cancelled. At the time of cancellation, Chen *chao was both the legal representative and shareholder. In February 2015, Chen *chao issued a debit note to “Dahui Cargo Transportation Service” which stated that Haosen Company would clear off the arrears of RMB 100,000 to “Dahui Cargo Transportation Service” before March 15, 2015. “Dahui Cargo Transportation Service” wound up its business in June 2015 andZou *long was the sole owner at that time. In 2017, Zou *long filed a suit to claim that Chen *chao and Dongguan Haoheng Import& Export Trading Co., Ltd.(“Wuheng Company”) to pay the arrears of RMB 100000 stated in the debit note and interest.
(2) Results of the Judgment
In its first-instance hearing, Dongguan No. 1 People’s Court held that: “Dahui Cargo Transportation Service” is a private business registered in Hong Kong. The legal opinion issued by a Hong Kong lawyer and submitted by Zou *long indicates that under Article 3 of Business Registration Ordinance in Hong Kong,the creditor’s rights and debts shall fall upon its owner Zou *long after “Dahui Cargo Transportation Service” winding up the business. Zou *long can asked its debtor“ Dahui Cargo Transportation Service” for repayment of the debts in the capacity of owner. Although it did not affix its seal on the debit note, Haoheng Company actually took part in the performance of the involved transportation contract and was also a related party thereto. Therefore, the court judged that Chen *chao and Haoheng Company shall pay RMB 100,000 to Zou *long.
(3) Typical Significance

The court adopted the legal opinion issued by a Hong Kong lawyer in ascertaining extraterritorial laws and confirmed that the original owner may continue to asked the debtors for repayment of debts after a private business registered by a Hong Kong resident wound up its business, thus protecting the legitimate rights and interests of the founder of an extraterritorial enterprise.

XV. Lin *jie vs. Hutaoli Restaurant in a Case of Dispute Over Infringement Liability
——Confirming the effect of the online mediation of cross-borer commercial disputes by a Hong Kong mediator
(1) Basic Facts of the Case

Without authorization, the Macao resident Huang *wei used the portrait and name of Lin *jie, a Singaporean citizen, for profit-making publicity in the “WeChat” official account of Guangzhou Hutaoli Restaurant he operates. In 2019, Lin *jie initiated legal proceedings against Hutaoli Restaurant for violation of his rights of portrait and name and required Hutaoli Restaurant to apologize, compensate for economic loss and pay solatium for mental suffering.
(2) Results of the Judgment
Guangzhou Internet Court authorized a Hong Kong mediation institution to appoint a Hong Kong mediator for the cross-border mediation of this dispute via the“5G Diversified Settlement Platform”. The parties reached a mediation agreement: Hutaoli Restaurant shall make apology to Lin *jie in its WeChat official account and the compensation amount for the loss of Lin *jie shall be determined by the court. After the end of mediation, Guangzhou Internet Court held a session to hear the case through remote video, confirmed the above mediation agreement reached by the parties and judged that Hutaoli Restaurant shall pay RMB 30000 to Lin *jie as compensation for loss.
(3) Typical Significance

In a cross-border civil dispute, the people’s court introduced a Hong Kong mediation institution and a Hong Kong mediator to effectively resolved the dispute through online mediation.

XVI. Case of Farenco Company Applying for Recognition and Enforcement of Hong Kong Arbitration Award

——Confirming the validity of Hong Kong arbitration award

(1) Basic Facts of the Case

Farenco Shipping PTE. LTD.(“Farenco Company”) entered into a contract with the Hong Kong enterprise Eastern Ocean Transportation Co., LTD.(“Eastern Ocean Company”), which stipulates that Farenco Company shall transport goods for Eastern Ocean Company and contract disputes shall be arbitrated in Hong Kong. In 2018, the arbitration tribunal of Hong Kong made an award: Eastern Ocean Company shall pay compensation and arbitration fee to Farenco Company. After the award took effect, Farenco Company applied to Guangzhou Maritime Court (“GMC”) for recognition and enforcement of the award. Eastern Ocean Company argued that no arbitration agreement had been reached between the parties and requested to reject the application of Farenco Company.
(2) Results of the Judgment
GMC examined the case and held that: the parties to the case did not agree on the proper law for confirming the validity of the arbitration agreement. The laws of the arbitration place agreed upon by the parties, i.e. Hong Kong, shall be applied in examining whether the arbitration agreement is tenable and valid. Under the provisions of Hong Kong laws, the parties entered into a valid arbitration agreement and the involved award can be recognized and enforced. Therefore, GMC ruled to recognize the involved award.
(3) Typical Significance

GMC applied the laws of the arbitration place in examining whether the arbitration agreement is tenable and valid before confirming the validity of the Hong Kong arbitration award according to laws. [image: image7.png]



XVII. Lu *lin vs. Luo *ming et al in a Case of Dispute Over Private Lending
——Online witness of the formalities for cross-border authorization of agent ad litem
(1) Basic Facts of the Case

In 2015, the mainland resident Lu *lin signed a Loan Contract with Guangdong Guangyue Automobile Trading Co., Ltd.(“Guangyue Company”), which stipulates that Lu *lin shall end Guangyue Company RMB 2 million in a term of 60 days. Lu *lin signed a Guarantee Contract with Hong Kong residents Luo *ming, Wu *yi and Mai *jun and the contract stipulates that the three people shall provide Guangyue Company joint and several guarantee for the above loan. At the expiration of the lending term, Guangyue Company did not repay the lending. Lu *lin filed a suit to request Guangyue Company to repay the principal and interest of the loan and the three people to bear joint and several liability.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Yuexiu District, Guangzhou judged that Guangyue Company shall pay the loan of RMB 2 million and interest to Lu *lin, and Luo *ming , Wu *yi and Mai *jun shall bear joint and several liability. Luo *ming , Wu *yi and Mai *jun appealed against the judgment and intended to appoint a mainland lawyer as their agent ad litem in the second-instance hearing. Guangzhou Intermediate People’s Court held that: the Hong Kong residents Luo *ming et al need the notarized transmission of a Hong Kong lawyer or mainland notarization or an interview and signature from the court accepting their appeal to authorize their agent ad litem. After soliciting the opinions of the parties and the lawyer they intend to appoint, the online witness of the authorization was completed through the platform of Authorization Witness in Cases Involving Hong Kong & Macao. After examination, it was found that Guangyue Company, Luo *ming, Wu *yi and Mai *jun had repaid part of the debts. Therefore, the court changed the judgment to order Guangyue Company and Luo *ming et al to repay the remaining part of the principal of RMB 1.038 million and interest to Lu *lin.
(3) Typical Significance

The people’s courts fulfilled the formalities for cross-border authorization for the parties through the platform of AuthorizationWitness in Cases Involving Hong Kong & Macao, thus providing convenience for the parties of Hong Kong and Macao to take part in the lawsuit in the courts.

XVIII. Case of a HK Bankruptcy Liquidator Applying for Mainland Assistance with Online Auction of the Assets in Hong Kong

——Disposing of the bankrupt assets in Hong Kong through cross-border online auction
(1) Basic Facts of the Case

In October 2002, a Hong Kong court issued a bankruptcy order that declares the bankruptcy of the Hong Kong resident Luo *hui. In December 2002, the conference of bankrupts and creditors appointed Deng *hua as the liquidator responsible for disposing of and distributing the assets of Luo *hui. During the liquidation, the liquidator found that the 5 special vehicle license plate numbers (i.e. “lucky license plate numbers”) held by the Hong Kong enterprise Huangjue Development Co., Ltd. under the name of Luo *hui have some value. As Hong Kong has no online platform for auction of bankrupt properties and in order to achieve the value maximization in the disposal of bankrupt properties, the liquidator filed an application to Shenzhen Intermediate People’s Court in February 2019 for disposing of the bankrupt properties in Hong Kong with the help of Shenzhen platform for auction of bankrupt properties so as to enhance the value and success rate of property disposal.
(2) Process
Shenzhen Intermediate People’s Court reviewed the case and held that it is feasible as there is no legal barriers for a mainland administrator to provide assistance for the bankruptcy representative outside the mainland. Therefore, the court instructed the Shenzhen Bankruptcy Administrator Self-governing Organization (“SBASO”) to contact and consult with the Hong Kong liquidator and examine the status of the Hong Kong liquidator, the nature of the liquidation procedure of Hong Kong and the legality of property disposal and identified that the mainland SBASO may serve as the representative of mainland administrator in assisting bankruptcy representatives outside the mainland in the disposal of the target property. In March 2019, under the guidance of the court and the assistance of SBASO, the 5 special license plate numbers of Hong Kong were auctioned at Ali auction platform by applying the mode of Shenzhen courts for disposal of bankrupt properties and a Hong Kong resident at last bought them at the total price of RMB 600,000.
(3) Typical Significance

By instructing the mainland bankruptcy administration self-governing organization to provide nongovernmental assistance for Hong Kong bankruptcy administrators, the court promoted the disposal of the bankrupt assets of Hong Kong through online auction.

XIX. Case Involving ICBC Asia Applying for Enforcement
——Confirming the person to be served for a liquidated enterprise in Hong Kong

(1) Basic Facts of the Case

In 2016, the Hong Kong enterprise ICBC (Asia) Co., Ltd. (“ICBC Asia”) filed a lawsuit to a mainland court against the mainland resident Zheng, the Hong Kong resident Ku and Kexin Industry (Hong Kong ) Co., Ltd.(“Kexin HK Company”) for the dispute over financial loan and guarantee contract and ICBC Asia won the lawsuit. As Zheng, Ku and Kexin HK Company failed to perform the obligations set out in the effective judgment, ICBC Asia applied to the court for enforcement.
(2) Process of Enforcement
The People’s Court of Qianhai Cooperation Zone, Shenzhen reviewed the case and held that: both Kexin HK Company and Ku had declared their bankruptcy in Hong Kong and appointed bankruptcy liquidators and trustees. Under the laws of Hong Kong, the liquidator of a bankrupt company has the right to defend in any lawsuit or other legal proceedings in the name of the company or on behalf of the company and the trustee of a bankrupt individual may defend in any lawsuit or other legal proceedings related to the bankrupt property. Therefore, the court confirmed that the liquidator of Kexin HK Company and the trustee of Ku were the legal representatives and served corresponding legal instrument to the liquidator of Kexin HK Company and the trustee of Ku during enforcement period, enabling the involved house property to be auctioned smoothly.
(3) Typical Significance

The people’s court applied the laws of Hong Kong to identify the legal representatives of a liquidated Hong Kong enterprise and a bankrupt individual and served judicial instrument upon them, thus enhancing the efficiency of judicial service and enforcement.

XX. Shenzhen Yuhui Company vs. Administration for Market Regulation in a Case of Administrative Dispute
——Standardizing the act of administrative authorities in handling the change registration of the cross-border individual proprietorship Hong Kong
(1) Basic Facts of the Case

Hong Kong Yuhui Industrial Company(“HK Yuhui Company”) signed a business cooperation contract with Shenzhen Kuichong Tuyang Shareholding Cooperative Company(“Tuyang Company”) to establish Shenzhen Yuhui Plastic Products Co., Ltd.(“Shenzhen Yuhui Company”), a Sino-foreign joint venture. In 2009, as agreed by the parties, Tuyang Company withdrew from the operations of Shenzhen Yuhui Company, all shares of which fell into were held by HK Yuhui Company after registration of equity changes. In August 2017, Shenzhen Yuhui Company got the record for being changed into a foreign-owned enterprise and filed an application to Shenzhen Administration for Market Regulation (“SAMR”) for changing its registration into a foreign-owned enterprise. SAMR refused to accept the application and change the registration on the ground of incomplete materials and noncompliance with the legal form. Shenzhen Yuhui Company filed a suit to the court and requested to confirm that the illegality of SAMR’s refusal to accept the application and to change the registered type of the company.
(2) Results of the Judgment
In its first-instance hearing, the People’s Court of Yantian District, Shenzhen held that: Tuyang Company took part in the business management of Shenzhen Yuhui Company in 2014 in the capacity of shareholder, which was contradictory to the stipulations in the agreement signed in 2009.As the application materials submitted by Shenzhen Yuhui Company did not in accordance with legal provisions, so it was not improper for SAMR to refuse the application. However, SAMR’s failure to make the decision of non-acceptance within the statutory time limit constitutes a violation of procedure. Therefore, the court judged that SAMR’s failure to make the decision of non-acceptance within the statutory time limit violated the law and rejected other claims of Shenzhen Yuhui Company. In its second-instance hearing, Shenzhen Intermediate People’s Court held that, when making the decision of non-acceptance, SAMR did not indicate the basis of laws and regulations, fulfill the procedure of notification and correction and give a list of the application materials to be submitted; so its refusal of acceptance and registration constituted a violation of procedure. And the application of Shenzhen Yuhui Company for registration of change in company type did not violate the prohibitive provisions of laws or mandatory regulations. Therefore, the court rescinded the first-instance judgment and the non-acceptance decision of SAMR and ordered SAMR to take administrative action again.
(3) Typical Significance

The people’s courts examined the administrative decision made by the administrative authorities on refusal of acceptance and registration and specified that the administrative authorities shall accept according to law the application of a party for registration of the change in company type to reduce the impact caused by administrative examination and approval on the enterprise and protect the legitimate rights and interests of the cross-border Hong Kong investors in Guangdong in industrial and commercial registration.
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